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Two Schools Approved 


The School of Law of the University of Detroit, Detroit, Michigan, and 
The Hartford College of Law, Hartford, Connecticut, have recently been 
passed by the Council on Legal Education and Admissions to the Bar of the 
American Bar Association and have been added to the approved list of 
that Association. The Detroit school was approved with the exception 
of students who commenced their law study prior to September 1, 1932, 
while in the case of The Hartford College of Law the approval was 
given with the exception of those students who commenced their law study 
prior to September 1, 1933. The total number of approved schools is now 
eighty-four. With the addition of these two schools, the list published on 
pages 265 and 266 of the August, 1933, issue of The Bar Examiner is brought 
up to date. 
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Third Annual Bar Examiners’ Meeting 


Despite a decreased general attendance at the American Bar Asso- 
ciation meeting in Grand Rapids, the number of states which were repre- 
sented at the sessions of The National Conference of Bar Examiners was 
greater than last year. Twenty-six jurisdictions had delegates in 
attendance either at the morning meeting on August 29 or at the round 
table discussions. Indiana, with four examiners, was the best represented 
state. 


After the report of the Secretary-Treasurer, the Chairman, Mr. James 
C. Collins of Rhode Island, read his address, in which he reviewed the 
progress of the past year and pointed out paths which could be profitably 
pursued in the future. Dean Charles E. Clark of Yale, President of the 
Association of American Law Schools, then read his very worthwhile 
contribution to the proceedings, which is printed in this issue. He was 
followed by Mr. Charles P. Megan of the Illinois Board of Bar Examiners, 
whose subject was “Jottings of a Bar Examiner.” Mr. George F. Baer 
Appel, Secretary of the Pennsylvania Board of Law Examiners, was the 
third speaker on the program and his remarks dealt mainly with the 
experience of Pennsylvania both as to their methods of conducting their 
examinations and the way in which they handle the character problem. 


A resolution, introduced by Mr. Shafroth, recommended that in states 
where law study in an approved school is required to qualify for the bar 
examinations, Rhodes scholars who study law at Oxford should be given 
an amount of credit for their law study similar to that which they would 
receive upon attending an approved school in this country. After some 
debate it was referred back to the Executive Committee for further con- 
sideration. 


State Surveys Favored 


The following resolution, introduced by Mr. Stuart B. Campbell of 
Virginia, was unanimously passed: 


“Resolved that this Conference recommends that the several 
state boards of examiners carefully consider the advisability of a 
survey by competent authority of the system of legal education 
and bar examinations in their respective jurisdictions, and, 
where such survey may seem advisable, take steps to bring the 
matter before the state bar association for action.” 
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Conference Recommends Joint Councils 


Mr. A. G. C. Bierer, Jr., of Oklahoma then presented this resolution: 


“Be it resolved that The National Conference of Bar Exam- 
iners favors the organization in the various jurisdictions of Joint 
Councils of Legal Education, to be composed of the members of 
bar examining boards and representatives of the law schools, 
the bar associations, and the courts, for joint discussion and 
consideration of the problems of bar examination and admission, 
to the end that the wisdom and experience of each of the various 
groups concerned with this problem may be made available to all. 


“Be it further resolved that all state board representatives 
are requested to take steps forthwith to organize such joint 
councils in their respective states.” 


It was unanimously passed. 


Mr. Charles P. Megan of Chicago, a member of the Illinois Board of 
Examiners and former president of the Chicago Bar Association, was 
elected Chairman for the coming year and Mr. Will Shafroth of Denver 
was chosen as Secretary-Treasurer. The meeting adjourned at 1 P. M. 


Two round tables convened at eight o’clock in the evening of the same 
day. The round table for the discussion of methods of barring candidates 
of unsound character was presided over by Mr. A. G. C. Bierer, Jr., 
Chairman of the Oklahoma Board, who was assisted by Messrs. George 
F. Baer Appel of Pennsylvania, D. L. Morse of Minnesota, and Stanley 
T. Wallbank of Colorado. Others who contributed their thoughts on the 
subject were: Messrs. James F. Ailshie of Idaho, Milo Feightner and 
Julian Sharpnack of Indiana, A. W. Rigsby of Oklahoma, Robert Z. Haw- 
kins of Nevada, and Dean R. Dickey of California. 


The round table which dealt with repeaters and leakage in the bar 
examination system was presided over by Mr. Philip J. Wickser of New 
York, and on its program were the following gentlemen: Messrs. John 
H. Riordan of California, Dean Bernard C. Gavit of Indiana, and Dean 
Hershel W. Arant of Ohio. In addition, the subject was discussed by 
Messrs. James C. Collins of Rhode Island, Stuart B. Campbell of Virginia, 
Charles A. Beardsley of California, John Kirkland Clark and Philip Hal- 
pern of New York, Lenn J. Oare of Indiana, Thomas McCabe of Minne- 
sota, O. C. Snyder of Ohio, and Will Shafroth of Colorado. 


The meeting as a whole was very successful and the bar examiners 
who were present felt that they had been amply repaid for their attend- 
ance. 
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Bar Examiner Portraits 


Clyde Lyman Young 
Chairman, North Dakota State Bar Board 


Two inches of compact, fine print in the last 
issue of ‘“‘Who’s Who” are devoted to the life and 
activities of Mr. Clyde Lyman Young of Bismarck, 
chairman of the State Bar Board of North Da- 
kota. To copy that material and give the complete 
story would require at least two pages of this 
publication so only the high spots of his career 
can be mentioned. 


Mr. Young was born at Akron, Ohio, re- 
ceived his secondary education in Michigan and 
attended the State Normal College there for one 
year. He then taught school for some five years, 
after which he continued his education at the 
University of Michigan in 1902-03. He returned 
to school teaching for another year and then started his law training at the 
University of Minnesota. He finished at the University of North Dakota 
and was admitted to the bar of that state in 1906. In 1909 he became assist- 
ant to the attorney general of North Dakota, which office he held for four 
years. He started in private practice at Bismarck in 1911 and has con- 
tinued there up to the present time, his firm now being Dullam & Young. 
Mr. Young has the faculty of doing many things at the same time and 
doing them all well, as is witnessed by the number of associations and 
committees with which he is affiliated and the official duties which he has. 
For the last ten years he has been city attorney, a member of the State 
Bar Board, and the chairman or a member of a number of social welfare 
organizations. He has been one of North Dakota’s Commissioners on 
Uniform State Laws since 1928, was president of the State Bar in 1925-26, 
was a member of the Judicial Council of North Dakota from 1927 to 1931, 
and is vice-president and general counsel of the Provident Life Insurance 
Company. 





Many other activities could be listed, but these suffice to give the 
picture of a man who is a leader of his state bar and one of the outstand- 
ing civic and social figures in his community. He has taken seriously the 
French philosopher who suggested that to be happy for life one has 
only to be a gardener, and devotes a considerable amount of his leisure to 
plants and flowers. His home in Bismarck is beautifully landscaped and 
has a most attractive garden. 
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The Selective Process of Choosing Law 
Students and Lawyers 


By CHARLES E. CLARK 


President of the Association of American Law Schools 
and Dean of the Yale Law School* 


My function upon this program is, I conceive, in part official. The 
National Conference of Bar Examiners is an organization youthful in 
years but rich in potentialities, with already a record of accomplishment 
in setting standards and establishing traditions. I come from a part of 
the country and from a university where traditions are respected, al- 
though I find to my sorrow that with the students at least it takes but 
a year to establish a tradition and many years to get rid of one. Good 
customs, however, like good judicial precedents, grow in importance and 
respect, and your practice in inviting the President of the Association of 
American Law Schools to participate each year in your program is, I 
hope, of this character. Your Conference is one of the most useful in 
our profession and from its nature it must work in close association 
with the law schools. Consequently it is, indeed, a pleasure for me to 
bring you the greetings of our Association, our felicitations upon the 
work you have accomplished and will accomplish in the future, and our 
cordial and hearty response to the spirit of cooperation you have shown. 
We welcome your participation in our activities as we in turn pledge you 
whatever assistance we can. The presence in recent years at our annual 
meeting of a number of your influential leaders has been an immense 
stimulus in inducing us to consider anew the extent of our responsibilities 
to the profession. Our next meeting at Chicago in December, 1933, will 
be devoted in part to problems connected with the functioning of the bar 
in modern society, and we extend to the members of your Conference a 
most cordial invitation to attend and to take part in our proceedings. 


If I have further function on your program it is apparently, in view 
of the topic assigned to me by your efficient secretary, to give you some 
of the experiences of my own and other schools in selecting law students 
for such light as this may afford on the general problem of admission to 
the bar. Unlike the medical schools, where restriction of numbers and 
selection of students has been the general practice for some time, only 
recently and still only in a very few schools has there been a similar 
selective process in the choosing of law students. Your secretary has 





*Address delivered at the third annual meeting of The National Conference of 
Bar Examiners, August 29, 1933. 
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pointed out this contrast in the July (1933) number of the Notes on 
Legal Education, published by the Section of Legal Education and Ad- 
missions to the Bar of the American Bar Association. In the medical 
profession reliance is had mainly upon graduation from the best type of 
medical school rather than upon merely a state examination to keep out 
the unqualified. In the last three decades the number of medical schools 
has decreased by one-half, with now 76 out of 80 approved by the Amer- 
ican Medical Association, and the numbers of both medical students and 
new practitioners have remained about the same; while the law schools 
have nearly doubled with the majority still unapproved, the law students 
have increased three and four times and the new lawyers about two and 
a half times in numbers. Although there were 12,280 applicants for 
admission to medical schools in 1932, only 6,335 (slightly more than half) 
were admitted and actually matriculated. About 75 per cent of these 
will graduate and not more than one or two per cent will fail of admis- 
sion to the profession. The waste to the individual and to society of a 
long technical education for those not fit for it is thus largely eliminated. 
With us in the law, however, our bar examiners struggle to test properly 
the great hordes who have studied law—devoted but certainly uninspiring 
drudgery with always the suspicion that the system has broken down. 
For although the percentage of those passing the bar examinations is now 
only 45, a reduction of nine per cent in five years, yet figures so far 
accumulated by your secretary show that 92 per cent of the repeaters are 
finally admitted. Is there not some simpler way, less costly to the indi- 
vidual and to the educational and examining forces, to accomplish the 
result now so imperfectly achieved? The medical practice which in the 
past has been our exemplar in developing standards would seem here also 
to point the way to us. Such experience as there is in law to date I 
believe is emphatically in accord. 


So far as I am informed or can ascertain from the catalogues five 
law schools now announce a policy of limiting their students to a selected 
group chosen from among those apparently qualified. These are the law 
schools of the Universities of Chicago, Columbia, Northwestern, Pennsyl- 
vania, and Yale. I understand that there are perhaps other schools which 
reject applicants whose college records fall below certain standards, but 
this is a limitation of quality only and not of numbers. I believe, too, 
that the restrictions have not yet been rigidly applied at the two Chicago 
schools and that only at Columbia and Yale have the rejections been 
extensive. Of the latter schools Yale has a definite quota limitation while 
Columbia has not. I shall speak further of this feature later. Mean- 
while I shall try to tell you something of our experience at Yale, that of 
course being the one with which I am most familiar. The Columbia 
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results, however, as stated at length in the Report of the Dean of the 
Columbia Law School in 1931, seem to have been as satisfactory as our 
own. 


At Yale we instituted our system of selective admission in 1926 not 
merely with the general objective of training only those showing promise 
in law, but with a very definite purpose in mind. At the same time we 
were inaugurating a system of legal education which emphasized the 
individual work of each student and gave him scope to develop on his own 
initiative. This type of separate or small group research, to which we 
gave the general title of “honors work,” is much more expensive in man 
power than ordinary class instruction and obviously cannot be operated 
with large numbers of students. It was therefore necessary to limit our 
students to a comparatively small number of capable persons. Hence 
was developed our selective system. This requires the four following 
things of each applicant: first, a certified copy of his complete college 
record (each applicant, to be considered, must have received a degree from 
a recognized college) ; second, at least two letters from his college in- 
structors; third, a personal interview; and fourth, the taking of a legal 
aptitude test. 


The importance of the full college record is obvious. Here is a four 
year report upon the mental activities of the student giving information 
of the most definite and concrete sort. The supporting letters, as might 
be expected, are often formal and unilluminating, in spite of the fact 
that we indicate the kind of information desired. But after a few years 
one comes to know those college instructors upon whose letters reliance 
may be placed, and the frank comparative analyses of various students 
made by these observers thus proven to be trustworthy is as valuable as 
any material we have. We also stress the personal interview, which we 
have developed with care. Experience has indicated the type of ques- 
tioning most productive of results and the interviewer, usually an ex- 
perienced member of our own staff, occasionally, in the case of an ap- 
plicant living at a distance, one of our alumni, has an interview blank 
before him to indicate the general course which the interview should take 
and to furnish a place for his report on each point. Definite information 
is sought from the applicant concerning matters about himself of which 
he has concrete knowledge; his secondary school education and his activ- 
ities therein, his extracurricular activities at college—athletic, literary, 
newspaper, managerial, fraternal, and so on—anything he has done in 
the way of self-support, his scholarship needs, if any, during his law 
school work, his family background and his plans and initial hopes in 
his profession, and finally the interviewer’s general estimate of his prom- 
ise as a law student. This affords each applicant the opportunity to fill 
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in any deficiencies in his college record or to offer an explanation of it. 
The result is to make the process seem much fairer from his point of view 
and to supply us with much specific information, useful not merely in 
determining the immediate question of admission, but, if that is settled 
affirmatively, in the award of scholarships, and in assisting the student’s 
general adjustment to his studies, and his later placement in life. 


It will be noticed that the interview calls in the main for specific 
factual information in the immediate knowledge of the applicant. He is 
not forced to resort to either guesswork or opinion about himself, and 
even the interviewer is asked to express only a general judgment. If there 
were time I should like to stop here to discuss wild questionnaires I have 
known. It is the part of a law school dean to answer all sorts of ques- 
tions from those concerning the value of the jury system to those about 
the inner spiritual life of his students, but sometimes he rebels at the ex- 
tent to which he is asked to perjure his soul. Certainly I sympathize with 
the bar examiners in attempting to devise proper questionnaires and it is 
their right to learn all that a student’s school may know about him. 
Yet I could wish that there might be more cooperation between schools 
and examiners on this point and that we might have the opportunity of 
pointing out questions on the certificates presented for our oaths which 
may seem to us improper or misleading. For example, almost invariably 
we are asked to swear to the age and citizenship of our students. Now 
the schools are not greatly concerned as to these points and our records 
naturally contain only what the students have told us. Such informal and 
hearsay statements hardly justify us in offering evidence upon the point; 
and the examiners should either themselves take the student’s declaration 
or seek such further proof as they need. They should not shift the burden 
elsewhere. Then, too, much information, usually concerning the school 
and generally a matter of common knowledge, is sought with wearisome 
iteration as to successive candidates. Finally one wonders at the value 
of the opinion evidence sought. Thus one board which has been out- 
standing in its activities in the promotion of standards asks this question 
of the applicant’s several sponsors and finally of the local examining 
board, “Do you believe that the applicant has a deep-seated sense of the 
difference between right and wrong?” I should be tempted to answer of 
any young man in whom I believed, “I hope not. I don’t believe he is that 
dull.” Here is that dangerous oversimplification of a really serious 
problem which we think is at the root of the criticism of the law schools 
by the members of the bar as to the teaching of legal ethics. Outside of 
pure bromide, what could one possibly say in answer to such a question 





1Pennsylvania Questionnaires for Registration of Law Students, 1 The Bar 
Examiner 74-77 (1932). 
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that would be helpful to the examiners? Moreover how could one say 
anything and yet deal fairly with a boy whose personality is irritating? 
Such a question I believe to be at best meaningless and valueless except 
perhaps as creating atmosphere, and at worst vicious and unfair as in- 
viting unsubstantial and unsubstantiated guesses. Facts and not opinion 
are wanted. Opinion, it is true, is the proper function of the final admit- 
ting authorities in making their decision, but that is always the province 
of the tribunal itself and takes the form of a reasoned judgment based on 
all the facts, not of more or less prejudiced assertion. 


On the questionnaire of the same board appears this question: “Ex- 
perience shows that the income of the average practising lawyer from his 
profession is much less than that of the average business man from his 
business; knowing this why do you wish to be admitted to the Bar?” 
A similar question is repeated to preceptor and local examining board, 
although here the comparison is restricted to “a commercial business.” 
{ do not know the basis of the assertion here made and venture to believe 
that in view of the broad meaning of the term “business” it cannot be 
anything but misleading. There is an element of incongruity in inserting 
a statement of such doubtful character on a questionnaire designed to 
test the applicant’s moral qualifications. 


A final element considered by our committee on admissions is the 
score obtained by the candidate on a legal aptitude test. This test was 
explained in detail to your Conference at Atlantic City by Mr. Albert B. 
Crawford of our Department of Personnel Study,? who has been instru- 
mental in its development. As he pointed out, we had experimented 
with various types of these tests and, not being satisfied wth them, worked 
out a new form under his direction which we tried out on selected groups, 
and then checked and revised in the light of experience. The results on 
these tests to date show a very high correlation with later success in the 
School. We do not rely exclusively or even largely on them but they do 
afford valuable checks upon or confirmation of the other material. 


Judging by all the standards we can apply, both objective, as shown 
by the records, and subjective, as indicated by faculty and student reac- 
tion, the results of our selective system are most satisfactory. I have 
described them elsewhere and will only mention them generally here.* 
The number of failures has been reduced from about 20 per cent to around 
4 per cent. The percentage of success of rejected applicants at other 





2A. B. Crawford, The Legal Aptitude Test Experiment at Yale, 7 Am. L. S. Rev. 
530 (1932), 1 The Bar Examiner 151 (1932). 

3C. E. Clark, Admission and Exclusion of Law Students, 7 Am. L. S. Rev. 397 
(1932), Handbook of the Association of American Law Schools (1931) p. 45; 
also in Annual Reports to the President of Yale University, 1931 and 1932. 


278 























schools is surprisingly low. All our faculty confirm the increased capac- 
ity and the absence of drag now apparent at the bottom of the class. The 
students respond, since the limited membership of the student body is 
the almost invariable reason assigned by them for choice of the School. 
Another test of experience is that those in the doubtful group when finally 
admitted remain, with few exceptions, in that same class to the end of 
their law school careers. One can pretty well prophesy, if not the very 
individuals, at least the individuals from among whom the cases of fail- 
ure or those on the borderline will come. In fact the real danger that 
one tries to guard against is of overconfidence in being able to make the 
choice. Here, too, the mistakes made, though they may affect greatly the 
fortunes of individuals will change the general result little. That, after 
all, is the most important point to be recognized in the whole plan. Though 
particular individuals may seem to be or are harshly treated, yet the 
group level is raised. If, like nature we are interested in preserving the 
type, we shall prefer, also like it, to sacrifice the individual to this end. 
When, too, this is done before, and not after, a costly technical education, 
at a time when the individual may properly turn without loss to some- 
thing else of greater promise for him, the process does not seem unduly 
harsh. No special formulae of selection are necessary. I have simply 
given you one which is actually working. Others may be devised and may 
be more appropriate to particular objectives, although obviously one which 
calls for consideration of a wide basis of materials has advantages in the 
fullness of the picture it presents of each candidate. 


It will have been implicit in my remarks, what I now make explicit, 
namely, that in my own judgment this system is the appropriate one for 
bar examiners to apply. It can be made to work, and, this being so, it 
seems the least wasteful to society and the individual and the least harsh 
to those most directly concerned. Bar examiners have come to see that 
it is their duty also to be stern to the individual for the good of the group 
and this is the most efficient and yet the kindest way to do it. 


Here I desire to speak of the place in the process of the so-called 
quota or limitation to a definite number, for I think certain discussions 
have tended to overemphasize its theoretical purpose, while not fully 
appreciating its value. It is just one way, and the best that I know of, 
to make a selective system really work. It involves planning in advance, 
when the most desirable number can be decided upon, free from all the 
bias which pressure of different personalities invariably offers. And it 
means that a definite selection is actually going to be made, and that 
influence or pull or the monetary attraction of the individual will not 
operate at the last moment in favor of a final chosen few. It is necessary 
because after all our standards can only be relative and cannot be 
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absolute. We speak of capacity for the law as though it were a definite 
something which A has and B has not. But all testing comes down to 
comparative ratings. What we really mean is that on the record A is a 
better bet than B. The quota sets a definite line beyond which we have 
determined it is not useful to go. We then do not struggle with that 
unreal issue whether, even though B is not as good as A, he is not “good 
enough” to let go by. 


True it is that the quota is only a mechanical means of reaching an 
end, and that other means are theoretically possible. Yet where selection 
really operates, it seems generally to be pursuant to some vague and 
unadmitted and, therefore, unplanned quota. Does anyone believe that the 
average capacity of bar candidates has gone down 9 per cent in the last 
five years while the number passing has been reduced from 54 to 45 per 
cent? Obviously the bar examiners are applying some sort of quota 
now, as they certainly should and must. So, also, are the schools when 
they admit only to the extent of their facilities. One important value of 
the recent studies made of examination techniques has been in the dem- 
onstration that even the same examiner unconsciously varies his standard 
of grading from year to year.‘ Every teacher knows that he must pre- 
serve consistency by establishing a quota reasonably comparable to what 
he has done before and with an eye on his colleagues. How much better 
to do this openly and thus to gain the advantage of definite and admitted 
planning! 


Such planning is especially desirable now with respect to bar admis- 
sions. The recent careful studies of Dean Young B. Smith and Mr. Philip 
Wickser demonstrate that the problem of congestion of lawyers is one of 
locality and that congestion occurs in the big cities. It is a question of 
maldistribution of the bar. From the strictly utilitarian standpoint of 
supporting themselves, lawyers should be redistributed. Even more from 
the social standpoint, lawyers should be led to go to the small communities 
there to assume the positions of responsibility and leadership held by the 
bar in the older days. Such distribution may be obtained by careful pro- 
fessional planning operating through a quota system. I fail to see how it 
may be secured otherwise. 


Therefore the present interest in the quota system is to be commended. 
Three counties of Pennsylvania now have it and it was recommended 





4Compare J. L. Grant, The Single Standard of Grading, 29 Col. L. Rev. 920 
(1929). 

5Y. B. Smith, The Overcrowding of the Bar and What Can Be Done About It, 
7 Am. L. S. Rev. 565 (1932), 57 A. B. A. Rep. 668 (1932); P. J. Wickser, Law 
Schools, Bar Examiners, and Bar Associations—Cooperation versus Insulation, 7 Am. 
L. S. Rev. 725 (1933), 2 The Bar Examiner 151 (1933), Handbook of the Associa- 
tion of American Law Schools, 1932, p. 46. 
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for the State of Pennsylvania by a distinguished committee of the 
bar association, headed by former Chief Justice von Moschzisker, 
although it failed of support of the association.’ Last year before the 
Section on Legal Education of the American Bar Association, Judge Wil- 
liam Clark’ prophesied its coming and Dean James Grafton Rogers, al- 
though not approving the step, said that “none of the existing remedies 
really reached the problem, that none of them limits numbers directly.’ 
Perhaps the real objection to it is disclosed by a thoughtful editorial in 
the last number of the American Bar Association Journal, where a fear 
is expressed of the reaction of such a step on public opinion, because “it 
certainly transfers the emphasis from the high educational and moral 
qualifications now required to the economic needs of the Bar as at present 
constituted,’ i. e., to the desire to prevent competition. But I for one do 
not believe that public opinion is so naive. If the campaign for higher 
standards is sound so far, it is not going to be rendered unworthy of 
support by the adoption of practical means which do not change its 
objective or emphasis but only make it effective. I do not believe that 
there is now a large number of people who think there is one separate 
group of candidates fitted for practice and one not, or who will be dis- 
turbed by changing the objective from choosing the fit to choosing the 
more fit. The change from the romantic and unreal superlative to the 
practical and real comparative is after all a tribute to the intelligence of 
the public which I think can safely be made. Particularly is this true 
when it carries with it the great benefit of opportunity for definite and 
actual social planning in the profession. Such planning now is in the 
air everywhere. People have just seen its absolute necessity and have 
become accustomed to it; though the lawyers have been making approaches 
towards it for some years. Now is the time, with the public temper as 
it is, for real progress. 


The various subsidiary advantages of a program of selective admis- 
sion for bar examiners were suggested two years ago by Dean Leon Green 
of Northwestern University.*° Freed of the drudgery of the ineffective 





é6Pennsylvania Considers Adoption of a Quota System, 2 The Bar Examiner 223 
(1933). 

7Judge William Clark, Proceedings of the Section of Legal Education of the 
A. B. A., 7 Am. L. S. Rev. 612, 614 (1932), 57 A. B. A. Rep. 685 (1932). 

8J. G. Rogers, The Overcrowding of the Bar, 7 Am. L. S. Rev. 572, 576 (1932), 
57 A. B. A. Rep. 679 (1932). 

919 A. B. A. J. 456 (1933). 

10Leon Green, Bar Examinations and the Integrated Bar, 18 A. B. A. J. (1932), 
1 The Bar Examiner 213 (1932). Compare A. J. Harno, Lights and Shadows in 
Qualifications for the Bar, 7 Am. L. S. Rev. 582 (1932), 2 The Bar Examiner 14 
(1932). 
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bar examinations, the boards of admissions (and Mr. Alfred Z. Reed 
was certainly correct last year in pointing out the misnomer of your 
name,’ limited as it is to the examining and not to the admitting of bar 
candidates) might turn their attention to careful supervision of the law 
students throughout their period of training. In such manner could 
actual contact be made with the individuals and real training in character 
be given as well as definite knowledge of the student’s ethical ideals 
obtained. The opportunity for cooperation with the law schools and for 
mutual exchange of experience would lead to a much sounder type of 
professional training than is now possible. Moreover, I do not see why 
official care that the profession is maintained and protected for the future 
should not go still further. Why should not at least some scholarships 
be provided by the state boards for prospective law students of promise 
and without means? The moneys now collected from the candidates, if 
not spent in the mere mechanics of examination, would help many a 
worthy student to an education. This, it seems, is the really effectual 
way to answer the old argument that increase in standards may exclude 
from the profession a poor but worthy future Lincoln. 


During the present crisis when there seems to be overproduction in 
all lines there is some tendency for lawyers to be fainthearted as to their 
standards, to say that as all businesses are overcrowded perhaps we ought 
to admit more persons to the law. Yet the official remedies to which 
the nation and industry are now committed call for restriction of pro- 
duction. Now, when all else is trying to restrict product, as the lawyers 
have been attempting to do for some years, is hardly the time to let down 
the bars, for, as seems to be indicated by the increased number of appli- 
cants at my own school, there will be pressure away from other activities 
and into the law. Rather ought we to be stimulated by the thought that 
other industries and professions have found our conclusions wise and 
are following them. The remedy for overproduction is not more pro- 
duction. Increased leisure, with always the stimulus and outlet of new 
inventions and new industries, is a to-be-expected development in our 
country. In no event does it seem a cure for any of our ills to try to 
assimilate a horde of ill-prepared persons into an occupation requiring a 
high degree of skill and competence and moral stability. The social cost 
of such a program would far outweigh a reasonable plan of direct relief 
or of insurance for the unemployed. Now is not the time to turn back- 
ward, but to press ahead with the added impetus given by the economic 
spirit of the times. 


11A, Z. Reed, The Opportunities of a Board of Bar Examiners, 7 Am. L. S. Rev. 
591, 596, 597 (1932), 2 The Bar Examiner 31, 38, 40 (1932). 
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The Responsibility of Law Schools to the 
Profession 


Letter from Dean Albert J. Harno to the Law Alumni 
of the University of Illinois 


A year ago I wrote you concerning some of the problems which were 
under consideration in the field of legal education. These I presented to 
you in little more than outline form. Since recent developments in our 
economic and political life have made these problems even more urgent, 
I want this year to expand my statement in an effort to give you an insight 
into what some of us on the Law Faculty regard as outstanding issues 
not only in legal education but in the profession itself. 


Stated in their simplest form, these problems resolve into two debated 
and closely related issues: (1) the character, quality and number of 
those to be admitted to the profession, and (2) the nature and type of 
training which should be given candidates while they are in school. 


Much of the controversy over the quality and number of those ad- 
mitted has related to the question of overcrowding. Some have pointed 
to statistical materials which would indicate that the members of the 
profession are increasing in number too rapidly. Others have questioned 
whether the Bar is overcrowded in fact. This controversy, though it has 
engendered some heat, has not appreciably clarified the situation, since 
there has been an apparent want of perception of the objectives involved. 
Here aiid there, however, a clear voice has been raised. 


Let us assume that there are too many lawyers. Important questions 
are still unanswered. Have not all lines of human endeavor become over- 
crowded? And is the legal profession justified in raising its voice higher 
in protest than other professions, than industry, than business? 


It has been said that an overcrowded Bar is detrimental to the public 
interest. This may be true, yet is the public to be more concerned about 
an overcrowded Bar than it is about overcrowded farms, trades and in- 
dustries? If we are to restrict numbers in the legal profession we must 
find a public concern other than that incident to mere conditions of over- 
crowding. This feature has not received the stress it deserves. 


What then is the situation relative to the Bar? Does it present any 
characteristics which make it a peculiar public concern? I believe it does. 
Inherently the lawyer deals with the problems of others. These problems 
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involve matters of trust and confidence. Also, responsibility falls on him 
to shape and develop the law, and all people are concerned in that process. 
It is distinctly to the interests of the public that such duties be intrusted 
only to persons of high character and integrity and who have in addition 
first-rate training and ability. What is to the public interest, therefore, 
is not a restricted Bar to benefit members of the profession, but a Bar 
personnel which is qualified through demonstrated mental capacity and 
through attributes of character to accept commissions of trust and con- 
fidence and to undertake the responsibilities of leadership in public 
affairs. And it is the responsibility of a law school to present only such 
individuals as candidates for the profession. 


The second issue I have mentioned dealing with the type and character 
of the work in the law school is inseparable from the first, but because 
of its closeness, it often overshadows the other. In a changing world 
(and no one today, I believe, will question the fact that the affairs of the 
world are changing rapidly) it is a constant problem with us to keep our 
sense of values; to cling to that which is good and to cast off that which 
is obsolete and worthless. 


The age we live in may to some extent be characterized as one which 
has developed specialized training and thinking. We have specialists in 
industry, in business, in science, in education, and in the professions. 
There are specialists on banking, on bankruptcy, on various parts of the 
human body, on the mind, on antiques, on skin diseases and on babies. 
This tendency, with its emphasis on economy, properly restrained would 
not be objectionable. Yet there is a danger that we may be carried 
away by it. Comprehensive thinking is even more vital than specialized 
thinking, for only through broad conceptions can the products of special- 
ized thinking be utilized. The country needs individuals who can view 
problems in perspective and who are able to coordinate the contributions 
of the specialists into a working scheme. 


This is particularly true in law. The law cuts across all fields of 
human endeavor. No interest is solely legal. Social, economic and legal 
elements are constantly interwoven. The background for law is economic 
and social but law in turn sanctions the social and economic. Through 
the processes of law we are enabled to coordinate the phases of life into 
a system which speaks with authority. Various interests—legal, scientific, 
social and economic—are involved in any comprehensive program; the 
mission of the law is now to inhibit and to adjust, and again to sanction, 
to coordinate and to direct. 


Its inhibitive feature has too long been considered its vital character- 
istic. The words thou shalt not are written across the pages of legal 
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history. The sanctioning function also has been recognized, but the 
coordinating and directive features have been mentioned scarcely at all. 
Yet they are the ones which must be employed with ever-increasing stress. 
The distress of the period through which we have been passing has im- 
pressed upon us the need for legislative programs of a constructive nature, 
and the courts are being called upon constantly to pass on questions which 
the emergencies of our time have raised. In Washington the President 
and Congress are putting into effect one program after another in breath- 
less succession, and in the capitols of nearly every state similar forces are 
at work enacting laws for the various states. To what end? To give 
relief from the economic and social distress of the day. This is what I 
mean by the directive and coordinating features of the law. These pro- 
grams are not solely legal. They are economic and social; the law gives 
them direction and it gives them sanction. 


We are, in fact, developing a new conception of the law. By necessity, 
we are being drawn to look upon law and to use it as a coordinating force 
and as an agency through which we can plan and execute social programs. 
This development appears to be well-nigh inevitable. And if it be true 
that this conception is in the process of forming, how are we in the law 
schools affected by it? Should we go on pursuing old methods and thresh- 
ing old straw? Or must we prepare our students to meet the responsi- 
bilities of the new outlook? These are some of the problems we face in 
the schools and in the profession. It is our obligation in the schools to 
prepare students for the changing needs of society, but we also must 
keep our sense of values. * * * * 

ALBERT J. HARNO 


Urbana, Illinois, June, 1933. 





Floral Horseshoe Department 


The following is quoted from the columns of the August issue of our 
esteemed contemporary, the Journal of the American Judicature Society: 


“The National Conference of Bar Examiners is doing a 
superb public work in acquiring facts concerning bar admissions 
and encouraging a better technique all along the line. It is a pity 
that the matter published in The Bar Examiner is not published 
instead in the American Bar Journal. It deals with matters 
more vital to the public and the profession than most bar journal 
articles and it uncovers data which all lawyers should know.” 
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Report of the Oregon Committee on Legal 
Education and Admission to the Bar" 


Mr. Roy SHIELDS: Mr. President, and members of the bar: The 
personnel of this committee on legal education and admission to the bar 
is the same as that of the board of bar examiners, of which Mr. Roscoe 
C. Nelson is chairman. On account of his inability to be here today, I am 
making the report of his work. I have served on this board for approx- 
imately nine years. I think I can truthfully say that it is the most 
inconspicuous, hardest worked and the most cussed committee of the bar 
association. * * * I noted about two years ago the bar association took 
enough interest in us to ask for an explanation of why our reports on the 
annual bar examinations were so long-delayed. * * * We have always 
appreciated the desirability of making these reports as early as possible. 
But, there has always been a number of impediments in the way of speedy 
action on the part of the board and some of these have been partially 
removed during the last two or three years. 


I want to mention one or two of them. One of these was the practice 
of undergraduates in large numbers taking the examination as a matter 
of experience, — experience for them and for the board. One year, 
not long ago, I think a third of the total number of applicants were 
undergraduates. We found ourselves conducting a free law school for 
the education of those who had not yet reached the stage where they 
should have been able to take the examination. This matter was called 
to the attention of the supreme court, and after two or three years, they 
hastened to correct it by eliminating undergraduates by the enactment of 
a rule which prevented them from taking these examinations unless they 
had studied law for a period of at least two years. 


Another impediment was the fact that “repeaters” in large numbers 
were taking the examination year after year on the assumption that we 
were conducting some sort of an endurance contest. No extra fee was 
charged for taking the examination the second, third or fourth time. We 
found a considerable number were taking it four or five or six times 
without having made any particular study in the interim. In fact we had 
one faithful old veteran who apparently had heard of Grant’s famous 
siege of Vicksburg, and he took the bar examination 11 times. He seemed 
to have the notion that if he persisted long enough he might acquire title 
by prescription. 





*Delivered at the last Oregon State Bar Association Meeting. Reprinted from 
the Oregon Law Review. 
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This situation has been partially amended, first by an amendment of 
the statute under which a man taking an examination a second or third 
time is required to pay a fee every time the examination is.taken. This 
situation no longer has an appeal to the Scotch instinct of getting as much 
as possible for the same fee. 


Another amendment of the supreme court rules, in analogy to the 
baseball rule of three strikes and out, whereby a “repeater” may not take 
a third or subsequent examination without proof of study in the in- 
terim,—an applicant who wants to take the examination a second or third 
time must file a petition showing that in the meantime he has pursued 
the study of the law diligently. This reduced the number of applicants 
from 125 two or three years ago to 97 this year. I think this is a large 
crop, considering the present depression. 


Another step that has been taken to expedite our work is the ar- 
rangement for the typing of all answers to examination questions given 
by applicants. Five sets of these typewritten answers are prepared under 
an arrangement made possible by legislative act passed in 1931 authorizing 
an expenditure of money for this purpose. The typing of applicants’ 
examination answers is a cost which is taken from the applicants’ fees 
and has had several beneficial results. It has facilitated the reading of 
the papers. Proverbially, a good lawyer is a poor penman. If the reverse 
is true, we may expect much of the coming generation of lawyers. The 
typing is a break for the applicant for, after deciphering the handwriting, 
the examiner is in no temperament to grade liberally. It also permits 
the simultaneous grading of a number of papers at the same time, and 
an ambitious examiner is not retarded by the procrastination of the 
others in grading the papers. This also enables us to avoid what we have 
heard referred to from time to time as “re-hearings.” These are not 
re-hearings in fact, but rather completion of the examination of the paper 
by examiners who had not previously read it. 


I want to explain a few features about these so-called “re-hearings” 
because in order to get our report in on time, we first make our recom- 
mendations on those who should pass. Second we make a thorough 
examination of all the papers of those who are in the doubtful list. We 
have found that sometimes applicants get in a hurry and become nervous 
during their examinations. They feel they have not been given the proper 
consideration and desire to have their papers examined by all of the 
board. I have in mind numerous cases,—at least one case that has had 
to be argued before the supreme court. These re-hearings are expensive 
and we receive no response except a post card through the mail. There 
are several serious objections to re-hearings. In the first place, the identity 
of the applicant is disclosed. This tends to give the impression that he might 
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be getting special consideration, and in the next place, the applicant 
proceeds to gather together reinforcements in the way of outside influence. 
The applicant wants us to know what an excellent type of man he is. I 
can give you an example where the applicant brought to us certificates as 
to his character and qualifications from a county judge who gave him a 
most laudatory statement, two county commissioners, a district attorney, 
an ex-governor of the state, and the head of a large fraternal organization. 
We do not find these things help very materially in grading the paper 
although we are glad to get information concerning the general character 
and ability of the applicant. 


Practically all applicants who fail in the bar examination ask for 
re-hearings. In order to give these re-hearings and grade the papers, it 
takes a great deal of our time. Our work has been extended to and 
through Christmas. It takes up our summer vacations grading papers, 
and often extends through Thanksgiving. Very frequently our Christmas 
vacation is taken in order to get the work done. We feel that under our 
present system whereby all of these papers are typed and read simultan- 
eously by all members of the board, we can safely abolish the re-hearings 
because the paper of each applicant is examined by every member of the 
board, but even with these things, it still requires a minimum of sixty 
days to complete the examination. 


In this connection I want to point out a fact or two that might not 
have occurred to you. This year each examiner graded 73 papers. Each 
paper represents two days of writing. Each examiner, therefore, reads 
146 days of writing. Assuming that an examiner can read and grade the 
paper seven times as fast as applicants can write, he puts in 21 days or 
three weeks’ work. Since our services are gratuitous, and we must make 
a living while grading papers, the grading must be done evenings, Sun- 
days and holidays, and in our spare time. 


The board, as it now stands, is composed of only five members. We 
have prepared a recommendation to the supreme court of this state to 
expedite our reports and to make more effective our work, namely, an en- 
largement of the board to nine members. In addition we propose six 
regular examiners who will grade the papers and the other three to con- 
stitute a sub-committee on the character of the applicants and standards 
of legal education. We feel that this sub-committee of three will be en- 
gaged profitably in investigating the general character and personality of 
the applicant. It will take a great deal of their time to sufficiently 
familiarize themselves with the personal record and legal education of 
these applicants. While our notions as to the functions of this sub-com- 
mittee are still somewhat nebulous, we have it in mind as follows: 
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That the members of this sub-committee investigate the character and 
the record of the applicants, at least to the extent of finding out what 
their jail records are and have been, because we have had, in the last two 
or three years, instances where the records would have been available had 
there been any search made for them. 


We have thought also that this committee might devise some method 
of obtaining the record of applicants in law schools for which some credit 
may be given to those suffering from stage fright. Often good students 
do not do justice to themselves because of unfamiliar surroundings and 
circumstances. 


We also suggest that this sub-committee give some study to the 
question of evolving a method whereby those wholly unfit to become law- 
yers may be discouraged from studying law. All too often they go ahead 
and devote a great deal of time and energy to the preparation for the 
practice of law when they are wholly unfit and should be discouraged at 
the outset. 


We suggest also that the sub-committee assist in the investigation of 
those who apply for admission on certificates from other states. From 
1910 to 1931, there were 2,297 admitted to the bar of Oregon, of whom 
1,504 were admitted by examination, and 793, or more than one-third, 
were admitted by certificate. Most of those coming from other states are 


good men, against whom nothing could be said. We must admit, however, 
that there might be exceptions and some investigation is important and 
would be fruitful in many cases, and we believe that this sub-committee 
should supplement the records brought to us by such applicants. At 
least, they should do something to supplement our present meagre in- 
formation. 


We have not performed our duties, either to the bar or to the public, 
in a perfunctory manner. We have felt responsibility both to the bar and 
to the public. The results of our efforts in the past show courage if not 
discretion. On an average, from a third to 40 percent of those taking the 
examination fail. About 15 percent of those who get by are passed with 
apologies. This year no undergraduate was permitted to take the exam- 
ination, yet in answering questions, 10 percent thought a private indi- 
vidual could invoke the power of eminent domain to condemn a strip of 
land belonging to his neighbor. Fifteen percent of the applicants taking 
the examination explained how a curtesy interest of a surviving husband 
having a life estate would descend after death of the husband to his chil- 
dren and even how a second wife would acquire dower in this curtesy. 
Fifteen percent, or a like number, of them thought that if a promissory 
note is not negotiable, it is void and cannot be collected. There were some 
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30 percent who thought that one induced by fraud to execute a contract, 
after waiting two years with knowledge of the fraud, and after having 
affirmed the contract by suing upon it, could then rescind the contract. 
In last year’s examination, 25 percent thought that a defendant sued on 
a grocery bill could appear by affidavit exhibiting a receipted bill and 
obtain dismissal of the action without trial. 

o * * * 


Because of the persistent charge that examinations are unduly diffi- 
cult, we have checked results of our examinations against the work of the 
law schools. We do not know from what law school the applicants come 
and their identity. We obtained recently some interesting statistics from 
the clerk of the supreme court covering the period of 1920 to 1931, 
inclusive. From the University of Oregon School of Law we had 175 
applicants and 157 of them passed. This is 90 percent. The work is 
improving and last year 100 percent of the applicants who took the 
examination passed. I cannot help but say in that connection that the 
work of the University of Oregon School of Law has been gradually 
improving. 

From Willamette University, we had 159 applicants and about 115 
passed, or 72 percent. I should say, in explanation, that this school has 
been going through a series of re-organizations and has taken every 
precaution to bring the standard of the school up to the highest possible 
point. 

The Northwestern Law School sent us 386 applicants, of whom 235 or 
61 percent passed. I believe all of them undergraduates. We have in- 
cluded those who were undergraduates and who had taken the examination 
under the old rule, and it is no criterion of what the graduate should be 
able to do. 


It is interesting to note the result with respect to the other states. 
The University of Washington furnished us six applicants for examination 
and admission to the bar, and 100 percent of those who took the exam- 
ination passed it. The University of California sent us three applicants, 
and 100 percent passed and were admitted. Stanford University sent us 
24 applicants, all of whom passed the examination. We are hoping for 
that millennium suggested by Tennyson when there may be “no moaning 
at the bar” when our reports come in. 


We have been impressed, in looking over the papers of those who have 
failed, with the large number who have failed in other occupations or 
professions and who have been attracted to the study of law because of 
the low standards for admission to the bar. We realize that we have no 
jurisdiction over these failures, but we have kept in mind that the lawyer, 
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who offers for sale the intangible item of advice, should be qualified to 
practice his profession, and we have expected that a person who makes his 
living by selling his knowledge should at least know a little more about 
the subject than the vendee of that advice. It must be remembered such 
purchaser does not have the protection of the laws against false labeling 
or misbranding. 


That is all we have to report at this time, Mr. Chairman, but we 
expect to supplement this report in 10 days by a separate report to the 
supreme court which will be more carefully studied. 


Respectfully submitted, 


(Signed) RoscoE C. NELSON, Chairman 
B. A. GREEN, 
Roy F. SHIELDS, 
EDGAR FREED, 
JOHN H. CARSON. 





President of American Bar Comments on 


the National Bar Program 


President Earle W. Evans, recently elected to head the American 
Bar Association, has written a letter, which is here reprinted, discussing 
the plan adopted at the Bar Association meeting at Grand Rapids for 
securing concentrated work by local, state and national bar associations 
during the present year on four topics which have been selected as being 
of most vital interest and importance to the profession at this time. All 


active bar associations are being asked to signify their willingness to 
cooperate in this work and to appoint committees, where none now exist, 
to study the subjects selected. A clearing house is being set up in the 
Chicago office of the Bar Association under the direction of Will Shafroth, 
secretary of the bar examiners’ organization and adviser to the Section 
of Legal Education, and through it information will be furnished to 
individual bar association committees on what has been done in the past 
and what is being done at the present time by the profession to solve 
the difficult problems which these particular four questions present. 


President Evans’ letter is as follows: 
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September 10, 1933. 
To ALL MEMBERS OF THE BAR: 


At the recent meeting of the American Bar Association at Grand 
Rapids, a nationwide movement was inaugurated which, in its accomplish- 
ment, will serve the public interest and will also directly benefit every 
member of the bar. When the history of our profession is written, the 
Conference of State and Local Bar Association Officials held on August 
29th may constitute an important landmark. 


At that meeting a National Bar Program was definitely decided upon. 
A project for focusing the attention of lawyers in all parts of the country 
on a few important subjects was adopted and will be carried out during 
the coming year. 


The plan for a common effort to solve the most troublesome problems 
of the profession will go far toward establishing on a firmer footing the 
position of leadership in the affairs of state and nation rightfully be- 
longing to the lawyer but which he now stands in danger of losing. 


The subjects which were selected by the conference of bar associa- 
tion presidents and secretaries and which were ratified by the Executive 
Committee of the American Bar Association, were: 


1. Criminal Law and Its Enforcement. 

2. Legal Education and Admissions to the Bar. 
38. Unauthorized Practice of the Law. 

4. Selection of Judges. 


A clearing house is being established in the office of the American 
Bar Association in Chicago, where information on these and other topics 
will be available and to which reports should be made of any action or 
activity in bar associations over the country. It is hoped in this way to 
crystallize the opinion of lawyers on these important matters and to de- 
velop a national sentiment which will represent the attitude of the bar. 


An assistant will be working with me along these lines and every 
effort will be made in the office of the American Bar Association to be of 
assistance to the state and local organizations which may desire help in 
doing the contemplated work. 

I feel that this is a great opportunity for the bar to exert its influence 
and by a unity of effort in terms of work make an important contribution 
to the improvement of the administration of justice. 

A concrete program outlining steps to be taken by state and local 
bar associations to assist in this program will be sent out shortly. 

I personally believe this movement is designed to promote the public 
welfare and I pledge myself to give the full support of my administration 


to it. 
Faithfully yours, 


EARLE W. EVANS, 
President of the 
American Bar Association. 
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